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EXECUTIVE SUMMARY

An agreement between the United States and Guatemala, the U.S.-Guatemala
Asylum Cooperative Agreement (ACA), enables the United States to rapidly
transfer non-Guatemalan asylum seekers to Guatemala without allowing them
to lodge asylum claims in the United States, but also leaves them without
access to effective protection in Guatemala. As a result, they are effectively
compelled to abandon their asylum claims and some who have a well-founded
fear of persecution appear to be returning to their home countries where they
are at real risk of serious harm.

Guatemala does not meet the standard required in U.S. law for a “safe third
country”—the ability to provide “access to a full and fair procedure for deter-
mining a claim to asylum or equivalent temporary protection.”” Guatemala’s
asylum system is hamstrung by a limited legal framework that only allows high
level officials to approve claims, which causes massive bottlenecks in a system
that has only recently begun to function at all. At the end of March 2020, there
was a backlog of 713 cases,? including every one of the few asylum applicants
among ACA transferees;® the interministerial committee that decides asylum
cases had not met from the time COVID-19 restrictions went into place in mid-
March through the time of writing this report in late April.*

Prior to the suspension of the ACA on March 16, 2020, local nongovernmen-
tal partners for the UN High Commissioner for Refugees (UNHCR) had inter-
viewed a portion of the people transferred under the ACA and found that
about two-thirds of those interviewed had international protection concerns.®
However, only a small proportion of those who expressed fear of return to
their home countries applied for asylum in Guatemala, UNHCR said. Many also
told UNHCR’s partners they were unwilling to stay in Guatemala, citing their
inability to support themselves there, distrust of the authorities, and Guatema-
la’s proximity to their home countries, fearing that their persecutors could still
reach them.®

Refugees International and Human Rights Watch conducted research on the
impact of the ACA in Guatemala in February 2020, investigating the vulnera-

1. Immigration and Nationality Act, section 208(a)(2)(A).

2. Guatemalan government asylum statistic of pending cases March 2020 provided to UNHCR.

3. Human Rights Watch and Refugees International phone call with a UN official, April 17, 2020.

4. Human Rights Watch and Refugees International phone call with UN official, April 27, 2020.

5. Human Rights Watch and Refugees International phone call with a UN official, April 17, 2020. UN-
HCR’s partners did not interview all transferees because some declined to be interviewed.

6. Ibid.
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bilities of transferees and the lack of support for them in Guatemala, as well
as their access to the Guatemalan asylum system and its capacity to provide
protection to those needing it.

All 30 of the ACA transferees Refugees International and Human Rights Watch
interviewed described abusive conditions at the U.S. border, including re-
ceiving inedible frozen food, having no access to showers for several days

at a time, being unable to sleep because lights were constantly left on, being
denied medical care, and being subjected to insults and degrading treat-
ment while in custody. All transferees interviewed by Refugees International
and Human Rights Watch said that, while detained by CBP, they were denied
meaningful access to an attorney and only allowed to make between one and
three rushed, non-private phone calls. A Salvadoran man said that a U.S. De-
partment of Homeland Security (DHS) official told him “there is no asylum” and
“there are no Central Americans allowed into the United States.” Two women
showed Refugees International evidence of abuse by domestic partners—pic-
tures of physical injuries from brutal beatings and a copy of a protective order
from a court in El Salvador—which they said U.S. officials at the border refused
to let them present as evidence to support their claims of fear of return there.
The ACA transferees also gave accounts showing that their registration and
processing at the Guatemalan airport was inadequate, lacking in both human-
itarian reception care and access to information. Transferees, including small
children, waited hours on the tarmac with no food, water, or adequate medical
attention.” The actual registration process itself took a cursory two-to-three
minutes, during which transferees were not provided any information regard-
ing what would happen to them in Guatemala.®

Transferees under the ACA were thrust into a high-pressure situation in which
they lacked adequate time and resources to make truly informed, voluntary
choices about what to do. Once transferees were registered at the airport,
they had 72 hours to make the decision about whether they would remain in
Guatemala, return to the countries they fled, or try to find refuge elsewhere.®
The Guatemalan government’s 72-hour time limit is arbitrary and coercive,
giving transferees insufficient time to make such monumental decisions.

7. According to interview conducted by Refugees International with the Office of the Human Rights
Ombudsman, Gabriela Mundo Rodriguez and Eduardo Woltke Martinez, Guatemala City, February 5,
2020.

8. Ibid.

9. According to interviews Refugees International conducted with El Refugio de la Nifiez, the Office of
the Human Rights Ombudsman, and the Casa del Migrante. February 5, 6, and 7 of 2020. Supported by
press accounts, https://www.washingtonpost.com/world/the_americas/the-us-is-putting-asylum-seekers-
on-planes-to-guatemala--often-without-telling-them-where-theyre-going/2020/01/13/0f89a93a-3576-
ea-alff-c48c1d59a4al_story.html.
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Only one person out of the 30 people subject to the ACA interviewed by
Refugees International and Human Rights Watch said they were applying for
asylum in Guatemala. Several said they had no family or support networks in
Guatemala and that they feared for their safety in Guatemala. Many indicated
they would return to El Salvador and Honduras despite continuing to express a
fear of persecution there.

The United States transferred 939 Honduran and Salvadoran asylum seek-
ers, the vast majority of them women and children, to Guatemala under the
U.S.-Guatemala ACA between November 21, 2019 and March 16, 2020.° Only
20 of the 939 transferees—about 2 percent—applied for asylum in Guatema-
la even though many of them had well-founded fears of persecution in their
home countries.”

Our interviews indicate that the ACA has been implemented in a way that
effectively compels transferees to abandon their claims. In Guatemala, trans-
ferees have an unreasonably short time frame to make a decision whether to
apply for asylum in Guatemala, which has a cumbersome and ineffectual asy-
lum system and fails to ensure adequate social support while asylum seekers’
claims are pending. Given security conditions in Guatemala, many transferees
also say they fear they would be subjected to the same harms in Guatemala
from which they fled in their home countries. As a result, as our interviews
and UNHCR partner organization interviews indicate, some people who have
a well-founded fear of persecution appear to be abandoning their claims and
returning to their home countries where they are at real risk of serious harm.
Given Guatemala’s incapacity to provide effective protection and the risk that
some transferees would face the threat of serious harm either in Guatemala
itself or after returning to their home countries, the United States violates its
domestic and international nonrefoulement obligations by not examining the
asylum claims of asylum seekers it is forcibly sending to Guatemala.

Transfers under the ACA were temporarily suspended in mid-March in re-
sponse to the COVID-19 pandemic.” Refugees International and Human Rights
Watch call on the U.S. and Guatemalan governments to rescind the Guate-

10. Asylum Cooperative Agreement (ACA) Transfers from November 2019 through March 16, 2020,
https://twitter.com/camiloreports/status/12396604991611863057s=20.

1. Ibid., Although this chart from the Guatemalan Institute of Migration (IGM) shows that 57 transferees
lodged refugee applications with the Guatemalan Air Force (FAG), it is not authorized to process refu-
gee claims; the same chart indicates that only 20 of the 939 transferees filed “official applications” with
the International Migration Relations Office (ORMI), the body responsible for processing refugee claims.
12. “The Coronavirus Is Hindering One of the Trump Administration’s Ways to Deport Asylum-Seekers,”
BuzzFeed News, March 17, 2020, https://www.buzzfeednews.com/article/hamedaleaziz/coronavirus-im-
migration-asylum-deportation-guatemala.
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malan ACA completely, rather than plan for its resumption. The United States
should also halt plans to begin transferring asylum seekers to El Salvador and
Honduras under asylum cooperative agreements that have been signed but
are not yet implemented.”

13. “The U.S. Will Continue Sending Deportees to El Salvador Despite the Country’s Coronavirus Quar-
antine,” Elfaro, March 13, 2020, https://elfaro.net/en/202003/el_salvador/24122/The-US-Will-Contin-
ue-Sending-Deportees-to-El-Salvador-Despite-the-Country%E2%80%99s-Coronavirus-Quarantine.htm.
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BACKGROUND

Safe Third Country Agreements versus Asylum
Cooperative Agreements

Beginning in the late 1980s, several European countries, the United States,
and Canada began signing bilateral or multilateral agreements and adopt-

ing domestic laws to enable countries with comparable asylum standards

and procedures to transfer asylum seekers to countries designated as “safe”
where they would be guaranteed access to full and fair examination of claims
for international protection. Many, but not all, of the agreements required the
asylum seeker to have first transited through the designated safe third country,
as they have been based generally on the principle of country of first safe ar-
rival having responsibility to examine the claim. Such arrangements are known
as safe third country agreements. Transfer to these countries is sanctioned
under international law under the assumption that the asylum seekers have
already found, or could find, effective protection there. UNHCR has stipulated
that safe third country transfers should not take place if there is a risk that they
will lead to refoulement (persecution in the third country) or indirect or chain
refoulement (through removal from third country to the country of origin)."* The
concept of effective protection also requires, inter alia, that each transferred
asylum seeker is guaranteed:

- an individual assessment of the appropriateness of the transfer, subject
to procedural safeguards, prior to transfer;

« access to fair and efficient procedures for the determination of refugee
status and/or other forms of international protection;

- treatment during reception in accordance with accepted international
standards;

« access to health, education, and basic services;

- identification and assistance for persons with specific needs, including
operating on the principle of the best interests of the child; and

. for those recognized as being in need of international protection, the
granting of asylum and/or access to a durable solution.”

14. UNHCR, Guidance Note on Bilateral and/or Multilateral Transfer Arrangements of Asylum Seekers,
https://www.refworld.org/docid/51af82794.html.

15. Ibid., citing ExCom Conclusion No. 85 (XLIX) (Conclusion on International Protection) (1998), para.
(aa); ExCom Conclusion No. 58 (XL) (Problem of Refugees and Asylum-Seekers who move in an irreg-
ular manner from a country in which they had already found protection) (1989), para. (f); UN High Com-
missioner for Refugees, Summary Conclusions on the Concept of “Effective Protection” in the Context
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The ACA agreements involve countries with highly dissimilar standards,
procedures, and capacity; lack transparency and UNHCR monitoring; allow for
the transfer of asylum seekers to countries they never transited through on
their way to the United States (such as Mexicans to Guatemala or Guatemalans
to Honduras or El Salvador); and provide minimalistic screenings at the U.S.
border that do not provide asylum seekers a meaningful opportunity to
challenge the finding that they are subject to transfer.®

A Bad-Faith Deal

In a letter to the U.S. Congress in late 2017, U.S. President Donald Trump
outlined several policies that would limit access to asylum at the southern
border of the United States, including “expand[ing] the ability to return asylum
seekers to safe third countries.”” Safe third country designations are usually
based on an assessment that the country in question has an asylum system
that is functioning according to international standards and that will not place
asylum seekers and refugees at risk of direct or indirect refoulement.”

Mexico resisted a safe third country deal with the United States but ultimately
acquiesced to the “Remain in Mexico” policy, which requires asylum seekers
to wait in Mexico for their proceedings in the United States.” In the spring of
2019, a U.S. federal court issued a preliminary injunction halting returns to
Mexico under this policy.?° Then, the Trump administration began negotiating

of Secondary Movements of Refugees and Asylum-Seekers (Lisbon Expert Roundtable, 9-10 December
2002), February 2003, available at: http://www.unhcr.org/refworld/docid/3fe9981e4.html.

16. UNHCR, Legal considerations on the return of asylum-seekers and refugees from Greece to Turkey
as part of the EU-Turkey Cooperation in Tackling the Migration Crisis under the safe third country and
first country of asylum concept, https://www.refworld.org/docid/56f3ee3f4.html.

17. “President Donald J. Trump’s Letter to House and Senate Leaders & Immigration Principles and
Policies,” The White House, October 8, 2017, https://www.whitehouse.gov/briefings-statements/presi-
dent-donald-j-trumps-letter-house-senate-leaders-immigration-principles-policies/.

18. Susan Fratzke, “International Experience Suggests Safe Third-Country Agreement Would Not Solve
the U.S.-Mexico Border Crisis,” Migration Policy Institute, June 2019, https://www.migrationpolicy.org/
news/safe-third-country-agreement-would-not-solve-us-mexico-border-crisis.

19. “Mexico opposes Washington’s request to shelter those who ask for it on the US border: source,
document,” July 17, 2018, https://mx.reuters.com/article/politica-mexico-eeuu-idMXLIN1U8214; See also,
Secretary of Foreign Relations, Government of Mexico, “Positioning of Mexico before the decision of
the US Government to implement section 235 (b) (2) (c) of its Immigration and Nationality Law,” https://
www.gob.mx/sre/es/articulos/posicionamiento-de-mexico-ante-la-decision-delgobierno-de-eua-de-im-
plementar-la-seccion-235-b-2-c-de-su-ley-de-inmigracion-y-nacionalidad-185774?idiom=es; See also,
https://www.texastribune.org/2019/01/25/mexico-agrees-house-some-asylum-seekers-advocates-worry-
about-safety/. See also, Migrant Protection Protocols policy implementation memo at https://www.dhs.
gov/sites/default/files/publications/19_0129_OPA_migrant-protection-protocols-policy-guidance.pdf.

20. Innovation Law Lab, et. al. v Kirstjen Nielsen, et. al. Order Granting Motion for Preliminary Injunction,
U.S. District Court, Northern District of California, April 8, 2019, https://www.politico.com/f/?id=00000169-
fee3-d8fd-a7e9-ffe314940002.
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an asylum transfer agreement with then-president of Guatemala Jimmy Mo-
rales.

In late May 2019, the secretary of the U.S. Department of Homeland Security
(DHS) met with the director of the Guatemalan Institute for Migration (IGM),
who requested a “five-year bar” on readmission for those transferred from
the United States to Guatemala (or transferees) under a possible agreement,
presumably in an effort to deter transferees from attempting to return to the
United States.?' Tens of thousands of asylum seekers had left Guatemala, or
transited through Guatemala, on their way to the United States in the previous
year. When, in mid-June 2019, the Trump administration publicized negotia-
tions over the U.S.-Guatemala agreement, it was well aware (from an assess-
ment done by the U.S. embassy in Guatemala) that Guatemala was “among the
most dangerous countries in the world” and that a backlog of a few hundred
cases existed in Guatemala’s very rudimentary asylum system.??

Initially, the agreement faced opposition from the Office of the Human Rights
Ombudsman in Guatemala and from four former Guatemalan foreign minis-
ters who filed a complaint with the Constitutional Court to stop the president
from implementing the agreement, stating that it was a “certain and imminent
threat”? and would violate the human rights of asylum seekers.?* On July 14,
the Guatemalan Constitutional Court issued a preliminary injunction against
the president proceeding with the ACA unless he followed constitutional pro-
cedures for entering international agreements, which might require Guatema-
lan congressional authorization.?®

21. The government provided plaintiffs in U.T. v. Barr with administrative records. This report refers to
those records using the abbreviations in the government’s pagination. Department of Homeland Se-
curity documents from UT v. Barr, DHSFF1260 (notes from May 30, 2019 meeting), https://drive.google.
com/file/d/1lem53GvgzXvzUYxfDcGOfcByIIkINAGKK/view.

22. DHSFF1249-51 (July 12, 2019 assessment of Guatemalan Asylum system), describing the lack of
capacity of the Guatemalan asylum system and noting prevalence of gang violence, extortion, sexual
assault, and impunity for criminals in Guatemala. In the “crime statistics and security section” of this
assessment (page 1251), the U.S. embassy writes: “Guatemala’s homicide rate in 2018 was about 22

per 100,000 inhabitants. In 2018, the police reported approximately 3,881 homicides, 4,246 aggravat-
ed assaults, and over 2,500 missing persons. Despite the slight downward trend, Guatemala remains
among the most dangerous countries in the world, according to several security providers.” https://
drive.google.com/file/d/1lem53GvgzXvzUYxfDcGOfcByIIKINAGKK/view.

23. Expediente 3881-2019 Procurador de los Derechos Humanos a la Corte de Constitucionalidad Sec-
retaria General de Guatemala, https://www.trendsmap.com/twitter/tweet/1149811646250061824.

24. Constitutional Court of Guatemala Resolutions in Files 3829-2019, 3849-2019 and 3881-2019. “Safe
Third Country,” https://cc.gob.gt/2019/07/15/resoluciones-en-expedientes-3829-2019-3849/
https://cc.gob.gt/2019/07/15/resoluciones-en-expedientes-3829-2019-3849/.

25. Expediente 3881-2019 Procurador de los Derechos Humanos a la Corte de Constitucionalidad
Secretaria General de Guatemala. https://www.trendsmap.com/twitter/tweet/1149811646250061824. See
also, Constitutional Court, Republic of Guatemala, Resolutions in Files 3829-2019, 3849-2019 and 3881-
2019. “Safe Third Country,” https://cc.gob.gt/2019/07/15/resoluciones-en-expedientes-3829-2019-3849/.
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On July 15, a day after the injunction, the Trump administration attempted to
implement a unilateral policy that barred anyone from seeking asylum at the
U.S. border if they had transited through a third country without seeking asy-
lum there.?® On July 23, a federal court halted this policy.?” The Trump admin-
istration next threatened Guatemala with tariffs unless it agreed to the asylum
agreement.?® Three days later, on July 26, the two countries signed an agree-
ment providing for the transfer from the United States to Guatemala of asylum
seekers from any country except Guatemala.?®

President Morales filed a motion with the Guatemalan Constitutional Court
asking it to lift the preliminary injunction on the agreement.*° In September
2019, the Guatemalan Constitutional Court rescinded the injunction and left
open the possibility that outgoing Morales could enter the ACA without the
approval of Congress, provided that, in doing so, he followed the “legal route
established in the Constitution,”' which allows the president to move forward
with a treaty that might impact the country’s finances, so long as its impact
does not exceed one percent of the state’s revenue.* Still, the Constitution-
al Court warned that, “depending on the circumstances,” it could review the
legality of the agreement again.®

In November 2019, despite having received information from both the U.S. De-
partment of State and UNHCR regarding problems faced by asylum seekers in
Guatemala, including long waiting periods for decisions on asylum cases and

26. “DHS and DOJ Issue Third-Country Asylum Rule,” Department of Homeland Security press release,
June 15, 2019, https://www.dhs.gov/news/2019/07/15/dhs-and-doj-issue-third-country-asylum-rule.

27. Order Granting Preliminary Injunction, East Bay Sanctuary Covenant v. Barr, Case no. 19-cv-04073-
JST, District Court, N.D. California, July 24, 2019, https://www.courtlistener.com/docket/15925501/42/
east-bay-sanctuary-covenant-v-barr/. The administration later appealed to the Supreme Court, which
lifted the injunction in September 2019, see Barr v. East Bay Covenant, Supreme Court of the United
States, case no. 19A230, On Application for Stay, September 11, 2019, https://www.supremecourt.gov/
opinions/18pdf/19a230_k53l.pdf. See also, https://www.nytimes.com/2019/09/11/us/politics/supreme-
court-trump-asylum.html.

28. “Trump threatens Guatemala after it backs away from ‘safe third country’ asylum deal,” Washington
Post, July 23, 2019, https://www.washingtonpost.com/politics/trump-threatens-guatemala-over-delay-in-
safe-third-country-asylum-deal/2019/07/23/cc22417e-ad45-11€9-bchc-e73b603e7f38_story.html.

29. Agreement between the Government of the United States of America and the Government of the
Republic of Guatemala on Cooperation Regarding the Examination of Protection Claims, July 26, 2019,
https://www.state.gov/wp-content/uploads/2020/01/19-1115-Migration-and-Refugees-Guatemala-ACA.pdf.
30. Communication from the Government of Guatemala, July 23, 2019, https:/twitter.com/Guatema-
laGob/status/1153792350293938176/photo/1.

31. Press release, Constitutional Court of the Republic of Guatemala, COM 14-2019, September 10, 2019,
https://twitter.com/CC_Guatemala/status/1171468185645637632/photo/1. See also, Political Constitution
of the Republic of Guatemala, article 171, https://www.minfin.gob.gt/images/subsitios/transferencias/con-
stitucion_art_171.pdf.

32. Article 171, Constitution of Guatemala, https://www.minfin.gob.gt/images/subsitios/transferencias/
constitucion_art_171.pdf, Comunicado de Prensa Corte Constitucional de Guatemala https://twitter.com/
CC_Guatemala/status/1171468185645637632/photo/1.

33. Ibid.
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lack of access to social services and work,** the U.S. Attorney General certi-
fied that Guatemala qualified as a safe third country with full and fair access to
asylum as required by the U.S. Immigration and Nationality Act.>®

DHS and the U.S. Department of Justice (DOJ) then published an interim

final rule (hereafter, “the rule”) allowing for the implementation of ACAs not

only with Guatemala, but also with El Salvador and Honduras, framing them

as attempts to “share the burden” of protection between the United States

and the three Central American countries.®® In practice the ACAs will shift

the responsibility of protection to countries significantly less able to bear it.

Supplementary information accompanying the published rule makes clear that

a principal motivation for the ACAs is to “reduce the flow” of asylum seekers

to the United States as quickly as possible.®” The ACA with Guatemala

was the first Central American agreement to be implemented; transfers began
in late November 2019.

Besides the agreements

with the Central American Besides the agreements

with the Central American

governments, the United governments, the United
States’ only other asylum States’ only other asylum
transfer agreement is transfer agreement is its “safe
0w . third country agreement”

its "safe third country with Canada, which has a
agreement” with Canada, robust asylum system. The
which has a robust asylum U.S.-Canada agreement
system. provides an exception for

asylum seekers with close

34. “Assessment of Guatemalan Asylum System,” U.S. embassy cable, reference no. 19STATEG1360;
message reference number: 1I9GUATEMALA 536, June 12, 2019. In DHS documents from UT v. Barr,
DHSFF 1232, https://drive.google.com/file/d/1lem53GvgzXvzUYxfDcGOfcBylIkINAGKK/view. The U.S.
embassy said at the time (June 2019) that there was a backlog of more than 400 cases and that
Guatemala had the capacity to process 100-150 cases per year. It noted, however, that no cases were
processed for more than a year while the Rules of Procedure for Refugee Status were being drafted
and that from March 2019 through the time of writing, June 2019, the National Migration Authority, which
is the only authorized body to make refugee status decisions, had not met. While the embassy found
that asylum seekers have formal work authorization, per article 8 of the Rules of Procedure for Refugee
Status, as well as provisional permits for health care, it noted that “employment in the formal sector is
hard to find,” and that without employer-provided health insurance, medical services were limited to
emergencies only.

35. Memorandum from the Attorney General, “Whether Guatemala’s Refugee Protection Laws and
Procedures Satisfy the “Access to a Full and Fair Procedure” Requirements of Section 208(a)(2)(A) of
the Immigration and Nationality Act, 8 U.S.C. § 1 158(a)(2)(A),” November 7, 2020, Department of Justice
documents from UT v. Barr, DOJFF 6-7, https://drive.google.com/file/d/1em53GvgzXvzUYxfDcGOfcByllk-
INAGKK/view.

36. U.S. Citizenship and Immigration Services and the Executive Office for Immigration Review,
“Implementing Bilateral and Multilateral Asylum Cooperative Agreements under the Immigration and
Nationality Act,” 84 Fed. Reg. 63,994 (Nov. 19, 2019), https://www.govinfo.gov/content/pkg/FR-2019-11-19/
pdf/2019-25137.

37. Ibid., 64,005.
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family members in the United States, acknowledging the UNHCR’s conclusion
that the choices of asylum seekers as to their country of refuge “should as far
as possible be taken into account” especially when the asylum seeker has

“a connection or close link” with that country.>® The U.S.-Canada agreement
also includes a provision inviting the UNHCR to monitor its implementation to
ensure its consistency with international refugee law.*® In contrast, the ACA
with Guatemala fails to adopt any such exception or oversight. Though the
ACA implementation plans from the summer of 2019 indicated that the UNHCR
would be running a “care center” in Guatemala for transferees, no such center
has been established.?® Indeed, UNHCR has expressed “serious concern”

that the ACA “could result in the transfer of highly vulnerable individuals to
countries where they may face life-threatening dangers.”

Negotiations over the agreement and its expanding implementation have
been shrouded in secrecy. Only the main text of the agreement is available

to the public, while the annexes containing additional terms of the agreement
remain secret to the public to this day.*? Former President Morales hid the
agreement in its entirety not only from government institutions and the media,
but also from civil society—the very people who would later oversee the very
limited care available for ACA transferees.

Alejandro Giammattei was sworn in as Guatemala’s president on January 14,
2020. Prior to his presidency, Giammattei had only seen the publicly available
text, not the secret annexes, and he had previously expressed hesitation to
take on the role of a safe third country.”® He eventually reaffirmed Guatemala’s
commitment to the ACA,* and the program expanded substantially.

38. UNHCR. September 2019, Guidance on Responding to Irregular Onward Movement of Refugees
and Asylum-Seekers, https://www.refworld.org/docid/5d8a255d4.html.

39. “The Agreement between the Government of Canada and the Government of the United States of
America for Co-operation in the Examination of Refugee Status Claims from Nationals of Third Coun-
tries,” article 8.3, https://www.refworld.org/pdfid/42d7b9944.pdf. See also, Year One Binational Review
of the U.S.-Canada Safe Third Country Agreement,” U.S. Citizenship and Immigration Services, https://
www.uscis.gov/archive/us-canada-safe-third-country-agreement.

40. DOJ documents from UT v. Barr, DOJFF118, describing the “Temporary Shelter and Migration Care
Center,” https://drive.google.com/file/d/1lem53GvgzXvzUYxfDcGOfcByIIKINAGKK/view.

41. UNHCR, “Statement on new U.S. asylum policy,” June 19, 2019, https://www.unhcr.org/en-us/news/
press/2019/11/5dd426824/statement-on-new-us-asylum-policy.html.

42. The Constitutional Court asked for the annexes following President Morales’ appeal of its de-
cision enjoining the government from implementing the ACA, https://twitter.com/Jody_Garcia_/sta-
tus/1159217737924849664/photo/1 but the annexes are not publicly available, https://www.univision.
com/noticias/inmigracion/se-dispara-el-numero-de-solicitantes-de-asilo-enviados-por-eeuu-a-guatema-
la-ya-son-720-salvadorenos-y-hondurenos.

43. “Guatemala’s new president takes office under U.S. pressure on asylum,” Reuters, January 14, 2020,
https://www.reuters.com/article/us-guatemala-politics/guatemalas-new-president-takes-office-under-u-s-
pressure-on-asylum-idUSKBN1ZDOHS.

44. “New Guatemalan government won’t cancel U.S. asylum deal,” Reuters, January 22, 2020, https://
www.reuters.com/article/us-usa-immigration-guatemala/new-guatemalan-government-wont-can-
cel-u-s-asylum-deal-idUSKBN1ZL2LA.
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DHS has also not released the agreement in its entirety including all its annex-
es and has not publicly released data on the number of transferees under the
agreement.

At the height of transfers in early February 2020, Refugees International and
Human Rights Watch investigated the policy to assess its impact on asylum
seekers sent to Guatemala.

MISTREATMENT AT THE U.S. BORDER

Until the Guatemalan ACA was suspended because of the COVID-19 pandem-
ic, it established a process for transferring asylum seekers to Guatemala from
U.S. custody.

In violation of its own procedural standards, U.S. Customs and Border Pro-
tection (CBP) detained ACA transferees at the U.S. border in February 2020
for much longer than the 72-hour limit outlined by DHS policy without ade-
quate access to food, bedding, showers, and medical care.”* The 30 people
Refugees International and Human Rights Watch interviewed said that CBP
detained them, many with their young children, for between 7 and 20 days in
El Paso or McAllen and Donna, Texas, before their transfer to Guatemala. All
described receiving inedible frozen food, having no access to showers for sev-
eral days at a time, being unable to sleep because lights were constantly left
on, being denied medical care, and being subjected to insults and degrading
treatment while in custody:

- In denying a request for a blanket for a two-year-old child who had fall-
en ill with the flu in detention, an officer told her 19-year-old Salvadoran
mother, “If | give you a blanket, | will have to give them to everyone.”*®

«  One woman from El Salvador said that her 4-year-old son vomited and
had diarrhea from eating almost exclusively chips for 10 days because
he refused to eat burritos that were frozen.*

«  When the detergent CBP used to wash asylum seekers’ clothes gave a
Honduran teenager a terrible rash, the guard told him that he must be
“allergic to washing himself.”

45. U.S. Customs and Border Protection, “National Standards on Transport, Escort, Detention,

and Search,” October 2015, https://www.cbp.gov/sites/default/files/assets/documents/2020-Feb/
cbp-teds-policy-october2015.pdf.

46. “Cara M., interviewed by Refugees International on February 6, 2020, Casa del Migrante, Guate-
mala City.

47. “Mary L.,” interviewed by Refugees International on February 7, 2020 Casa del Migrante, Guatema-
la City.

48. “Freddie G.,” interviewed by Refugees International on February 7, 2020, Casa del Migrante, Gua-
temala City.
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«  One Honduran woman said an agent mocked her detained children’s
cries.®®

- Two parents said their children over the age of ten were separated
from them and held in separate cells.>° (CBP standards say that family
units should be held together.)

«  When a 20-year-old Salvadoran woman asked a guard to use the
restroom (located outside of the cell), the guard responded, “Chinga
tu madre” (“Fuck your mother”).5>? (CBP standards require that, if re-
strooms are not available in a secure area, guards must allow detain-
ees to access restrooms upon request.®)

The rule implementing the ACA provides for only “threshold” screening by
United States Citizenship and Immigration Services (USCIS) asylum officers
to determine whether the asylum seekers can be subject to the agreement.>*
The rule does not provide asylum seekers with even a “minimal consultation
period” before the screening.®® All transferees interviewed by Refugees Inter-
national and Human Rights Watch said that, while detained by CBP, they were
denied meaningful access to an attorney and only allowed to make between
one and three rushed, non-private phone calls:

- A Salvadoran man said that a DHS official told him, “There is no asy-
lum,” and, “There are no Central Americans allowed into the United
States.”®

« A 20-year-old Honduran woman said that CBP agents told her the Unit-
ed States “wasn’t giving asylum anymore,” and that she had to choose

49. “Manuela C.;” interviewed by Human Rights Watch on February 18, 2020 Casa del Migrante, Guate-
mala City.

50. “Celia D.” and “Marcela P.” interviewed by Human Rights Watch on February 18, 2020 Casa del
Migrante, Guatemala City.

51. U.S. Customs and Border Protection, “National Standards on Transport, Escort, Detention,

and Search,” October 2015, https://www.cbp.gov/sites/default/files/assets/documents/2020-Feb/
cbp-teds-policy-october2015.pdf, p. 15.

52. “Veronica G.,” interviewed by Human Rights Watch, February 18, 2020, at Casa del Migrante, Gua-
temala City.

53. U.S. Customs and Border Protection, “National Standards on Transport, Escort, Detention,

and Search,” October 2015, https://www.cbp.gov/sites/default/files/assets/documents/2020-Feb/
cbp-teds-policy-october2015.pdf, p. 16.

54. U.S. Citizenship and Immigration Services and the Executive Office for Immigration Review,
“Implementing Bilateral and Multilateral Asylum Cooperative Agreements under the Immigration and
Nationality Act,” 84 Fed. Reg. 64,008 (Nov. 19, 2019), https://www.govinfo.gov/content/pkg/FR-2019-11-19/
pdf/2019-25137.pdf.

55. Ibid., at 64,003.

56. “Fernando C.;” interviewed by Human Rights Watch, February 19, 2020, Casa del Migrante, Guate-
mala City.
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between being sent to Honduras or Guatemala.®’

- One woman showed Refugees International pictures of her bruises
from where her domestic partner had physically assaulted and beaten
her in El Salvador,*® and another woman showed Refugees Internation-
al copies of a Salvadoran court order detailing her domestic abuse.*®
Both women said U.S. officials at the border refused to let them pres-
ent these as evidence to support claims of fear of return to El Salvador.

- A 20-year-old Salvadoran man said agents told him that he had to
choose between calling an attorney or family and gave him only two-
to-five minutes to talk.°

« A Honduran man said a U.S. border official told him he would be re-
leased from detention in the United States sooner if he accepted trans-
fer to Guatemala under the ACA rather than deportation to Honduras.®'

With the exception of the Honduran man just mentioned, all the transferees

we interviewed said they were afraid to return to El Salvador or Honduras but
that they were never
given an opportunity

All [but one of] the transferees we :
to seek asylum in the

interviewed said they were afraid to United States or to
return to El Salvador or Honduras explain why they fled
but that they were never given an their home countries.

opportunity to seek asylum in the Under the regular
United States or to explain why they expedited removal

fled their home countries. process, people who
express a fear of

return to their home
countries are transferred to U.S. Immigration and Customs Enforcement (ICE)
custody, where USCIS asylum officers conduct credible fear interviews with
them, and where they can try to access attorneys. Each asylum seeker sub-
jected to ACA, however, was held in CBP custody, where they were unable to
meet with an attorney and were given a brief phone interview with an asylum

57. “Yana E,” interviewed by Refugees International, February 7, 2020, Casa del Migrante, Guatemala
City.

Another Honduran woman said she was told she had to make the same choice: “Celia D.,” interviewed
by Human Rights Watch, February 18, 2020, Casa del Migrante, Guatemala City.

58. “Jane L. interviewed by Refugees International February 7, 2020, Case del Migrante Guatemala

City.

59. “Mary I.” interviewed by Refugees International February 7, 2020, Casa del Migrante, Guatemala
City.

60. “Gilberto C.,” interviewed by Human Rights Watch, February 18, 2020, Casa del Migrante, Guatema-
la City.

61. “Javier S.” interviewed by Refugees International, February 7, 2020, Casa del Migrante, Guatemala
City.
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officer during which they were asked only their nationality and when they
arrived in the United States; they were not asked about their fear of return to
their home countries. The asylum officers then told them they were potentially
subject to removal to Guatemala under the ACA.

A brief by the asylum officer’s union in litigation against the ACA asserts: “The
ACA Rule reflects a dramatic departure from longstanding refugee screening
processes and a stark re-interpretation of the asylum officer’s role.”®?

Under the rule, DHS officers do not ask asylum seekers being considered for
removal to Guatemala whether they fear persecution or torture in that coun-
try.®3 Rather, the migrant is supposed to be provided a “written notice” in the
form of a document—or “tear sheet”—stating that if the applicant fears removal
to that country due to the likelihood of torture or persecution on the basis of a
protected ground, the applicant should affirmatively state such fear.®

But CBP officers did not provide all transferees with written notice that they
should raise the issue of fear of return to Guatemala.®® Fourteen transferees
Refugees International interviewed who were held at a CBP tent facility in
Donna, Texas, in early February said they never even received this tear sheet.
They received only three documents—a Notice and Order of Expedited Re-
moval (Form I-860), a Notice to Alien Ordered Removed/Departure Verification
(Form 1-296), and a U.S.-Guatemala Asylum Cooperation Agreement Threshold
Screening Assessment Notice. The threshold screening notice says only that
“you were interviewed by a DHS asylum officer” who determined “you are
subject to removal to Guatemala under the U.S.-Guatemala Asylum Coopera-
tive Agreement for consideration of your asylum or other protection claims.”
Without access to a lawyer or an English translation to explain this, it is not
surprising that all of those Refugees International interviewed were under the

62. “Brief of Amicus Curiae Council 119 in support of plaintiffs’ motion for summary judgment and
permanent injunction,” U.T. v. Barr, Case no. 1:20-Iv-00116 (EGS) U.S. District Court of the District of
Columbia, https:/int.nyt.com/data/documenthelper/6807-amicus-brief-asylum-policy/d2898a7e9c9d-
b10edOb5/optimized/full.pdf#page=1. See also, “Immigration Officers Say Asylum Deal with Guatemala
Is Unlawful,” March 6, 2020, https://www.nytimes.com/2020/03/06/us/politics/trump-asylum-guatemala.
html.

63. U.S. Citizenship and Immigration Services and the Executive Office for Immigration Review, “Im-
plementing Bilateral and Multilateral Asylum Cooperative Agreements Under the Immigration and Na-
tionality Act,” 64,009 (Nov. 19, 2019) https://www.federalregister.gov/documents/2019/11/19/2019-25137/
implementing-bilateral-and-multilateral-asylum-cooperative-agreements-under-the-immigration-and.

64. U.S. Citizenship and Immigration Services and the Executive Office for Immigration Review,
“Implementing Bilateral and Multilateral Asylum Cooperative Agreements under the Immigration and
Nationality Act,” 84 Fed. Reg. 64,009 (Nov. 19, 2019), https://www.govinfo.gov/content/pkg/FR-2019-11-19/
pdf/2019-25137.pdf. U.S. Citizenship & Immigration Services, US-Guatemala Asylum Cooperation Agree-
ment (ACA) Threshold Screening: Guidance for Asylum Officers and Asylum Office Staff, (Nov. 19, 2019),
USCIS284, https://drive.google.com/file/d/1lem53GvgzXvzUYxfDcGOfcBYIIKINAGKK/view.

65. USCIS313, https://drive.google.com/file/d/1em53GvgzXvzUYxfDcGOfcBylIkINAGKK/view.
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impression that they could apply for asylum in the United States from Guate-
mala.

Ten of the transferees interviewed by Human Rights Watch and Refugees
International received an additional Spanish language explanation of the

ACA that notified them of the need to affirmatively express fear of return to
Guatemala and that, if transferred under the agreement, they could no longer
seek protection in the United States but only in Guatemala. However, asylum
seekers often said they did not understand its meaning. This is a violation of
the instruction to asylum officers that they ensure all those subject to the ACA
understood the contents of the tear sheet.®®

A Honduran transferee told Human Rights Watch that when an agent gave
her the I-296 departure form to sign, she asked him what the document was
for and he told her “it’s to continue your case.”®” One man from Honduras fled
the country with his wife and infant daughter after his father was murdered
and he began receiving death threats. He told Refugees International that a
CBP officer signed the form for him after he refused.®® A transferred married
couple told Refugees International that they believed that, so long as they did
not sign the form, they would

. be able to seek asylum in
Several transferees said they the United States from Gua-

thought they were being temala.®® Though given this
transferred within the United form, several transferees said
they thought they were bein
States and were not aware traneforred withis the United
that they were being flown to States and were not aware
Guatemala until they arrived that they were being flown to
there. Guatemala until they arrived

there.”®

According to the rule implementing the ACA, even when an asylum seeker
affirmatively expresses fear of removal to Guatemala, the resulting secondary

66. USCIS314, https://drive.google.com/file/d/1lem53GvgzXvzUYxfDcGOfcBylIkINAGKK/view.

67. “Manuela C.” interviewed by Human Rights Watch on February 18, 2020, Casa del Migrante, Gua-
temala City.

68. “Jose Y., interviewed by Refugees International on February 7, 2020, Casa del Migrante, Guatema-
la City.

69. “Nino M” and “Lisa M,” interviewed by Refugees International, February 7, 2020, Casa del Migrante,
Guatemala City.

70. “Marcela P Interviewed by Human Rights Watch, February 18, 2020, Casa del Migrante, Guatemala
City; “Cara M. interviewed by Refugees International , February 6, 2020, Casa del Migrante, Guatemala
City; “Jorge C.” interviewed by Refugees International, February 7, 2020, Casa del Migrante, Guatemala
City; “Freddie G.” interviewed by Refugees International, Feb. 7. 2020, Casa del Migrante, Guatemala
City.
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interview requires that the asylum seeker demonstrate that it is “more likely
than not” that they will face persecution or torture in Guatemala, an evidentiary
standard significantly higher than the one applied in normal credible fear inter-
views.” Without adequate time to prepare or access to counsel, it is functional-
ly almost impossible for asylum seekers to prevail in the interviews.

Only one person Refugees International interviewed, a 22-year-old pregnant
Salvadoran woman, was given a second phone interview because she told the
asylum officer that she did not want to be sent to Guatemala because she was
pregnant and feared she would be detained there and have difficulty access-
ing healthcare. She had already been detained in Mexico on her way to the
U.S. border. But, she said, the second interview was almost identical to the first
and she was found subject to removal under the ACA.”? Only one person to
whom Human Rights Watch spoke, a 20-year-old Salvadoran man, was given a
second interview, but he said the officer did not ask him for details about why
he was afraid to go to Guatemala.” Under USCIS guidance for implementing
the ACA rule, asylum officers cannot make a finding that future persecution in
Guatemala is “more likely than not” based solely on evidence of past persecu-
tion there.”

A Refugees International interview with one transferee encapsulates the poor
treatment, lack of due process, and arbitrary placement in the ACA at the bor-
der. “Jorge C.;” a former police officer from Honduras, said that CBP officials

at the border “threw away” documents he had brought with him from Hon-
duras. He said that these papers proved he was a witness in a case against
gang members who would Kill him if he returned home. U.S. State Department
reports that show that police officers are often intimidated and targeted by
gangs in Honduras support Jorge’s account.”> His wife and child had already
fled to the United States and applied for asylum based upon the threats direct-
ed against him.

71. The higher “more likely than not” standard is described at U.S. Citizenship and Immigration Services
and the Executive Office for Immigration Review, “Implementing Bilateral and Multilateral Asylum Co-
operative Agreements under the Immigration and Nationality Act,” 84 Fed. Reg. 63,999 (Nov. 19, 2019),
https://www.govinfo.gov/content/pkg/FR-2019-11-19/pdf/2019-25137.pdf.

72. “Fara V., interviewed by Refugees International, February 7, 2020, Casa del Migrante, Guatemala
City.

73. “Gilberto C.” interviewed by Human Rights Watch, February 18, 2020, Casa del Migrante, Guatema-
la City.

74. Page 18 of U.S. Citizenship & Immigration Services, US-Guatemala Asylum Cooperation Agreement
(ACA) Threshold Screening: Guidance for Asylum Officers and Asylum Office Staff, (Nov. 19, 2019), US-
CIS295 https://drive.google.com/file/d/1lem53GvgzXvzUYxfDcGOfcBylIkINAGKK/view.

75. State Department, 2019 Country Reports on Human Rights Practices: Honduras, March 11, 2020.
Section 1. Respect for the Integrity of the Person, Including Freedom from: A. Arbitrary Deprivation of
Life and Other Unlawful or Politically Motivated Killings, https://www.state.gov/reports/2019-country-re-
ports-on-human-rights-practices/honduras/.
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Jorge said that he complained to officials at the border about poor interpre-
tation during his interview with an asylum officer. He said an officer told him
he had 15 days to talk to a judge about his case, but then he was rapidly
transferred to Guatemala. Indeed, under the ACA rule an immigration judge is
prohibited from reviewing an officer’s determination that an asylum seeker is
not eligible for asylum in the United States and is subject to removal to Guate-
mala.”® The ACA, its implementing rule, and USCIS guidance give officers the
discretion to exempt from the agreement anyone they determine it is in the
“public interest” to allow to pursue a claim for asylum in the United States.”
But DHS did not consider Jorge for this exception despite members of his fam-
ily already being asylum applicants in the United States and his role in combat-
ting gangs in Honduras—an
effort the U.S. government

Jorge was shackled at the supports.”®

waist, wrist, and ankles for _
Instead, like many of the

the 12-hour transfer despite
CBP transport standards
that mandate humane use

adults sent to Guatemala from
the Donna facility, Jorge was
shackled at the waist, wrist,

and ankles for the 12-hour
transfer despite CBP trans-
port standards that mandate
humane use of restraints.”” He
told us that he fears remain-
ing in Guatemala, where he is
sure gang members can find
him, and he remains uncer-
tain where or how he can find
safety.®°

of restraints. He told us

that he fears remaining in
Guatemala, where he is sure
gang members can find him,
and he remains uncertain
where or how he can find
safety.

76. See amended paragraph h in Section 1003.42 of U.S. Citizenship and Immigration Services and the
Executive Office for Immigration Review, “Implementing Bilateral and Multilateral Asylum Cooperative
Agreements under the Immigration and Nationality Act,” 84 Fed. Reg. 66,009 (Nov. 19, 2019), https://
www.govinfo.gov/content/pkg/FR-2019-11-19/pdf/2019-25137.

77. See Article 5 of the Agreement between the U.S. and Guatemala, https://www.federalregister.gov/
documents/2019/11/20/2019-25288/agreement-between-the-government-of-the-united-states-of-ameri-
ca-and-the-government-of-the-republic;

See also, U.S.-Guatemala Asylum Cooperation Agreement (ACA) Threshold Screening, Guidance for
Asylum Officers and Asylum Officer Staff, November 19, 2019, p. 13, https://fingfx.thomsonreuters.com/
gfx/mkt/12/8962/8874/ACA%20Guatemala.pdf.

78. The U.S. government has prioritized working with the Honduran government to combat gangs. See
“Joint Statement Between the U.S. Government and the Government of Honduras” Dept. of Homeland
Security (Sept. 13, 2019) https://www.dhs.gov/news/2019/09/13/joint-statement-between-us-govern-
ment-and-government-honduras.

79. https://www.cbp.gov/sites/default/files/assets/documents/2020-Feb/cbp-teds-policy-october2015.
pdf.

80. Jorge C,, interviewed by Refugees International February 7, 2020, Casa del Migrante, Guatemala
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THE ACA PROCESS IN GUATEMALA

Until the ACA was suspended due to the COVID-19 pandemic, transferees
under the ACA were thrust into a tragic situation in which they lack adequate
time and resources to make

a truly informed, voluntary

choice about what to do. ACA Transferees under the ACA
transferees were flown to La were thrust into a tragic
Aurora Airport in Guatemala situation in which they lack
City, typically on the same adequate time and resources
plane with Guatemalan na- ]

tionals who were also being to make a truly informed,
deported.® They disembarked voluntary choice about what
from the plane at the Guate- to do.

malan Air Force hangar.

Transferees, including small children, waited hours on the tarmac with no
food, water, or adequate medical attention.®? The actual registration process
itself took two-to-three minutes, during which transferees were not provided
any information regarding what will happen to them in Guatemala.®® Until the
suspension of the ACA, representatives from the Institute of Migration and the
Foreign Relations Ministry registered the ACA transferees.

The Guatemalan Office of the Human Rights Ombudsman, an independent
government office charged with investigating human rights violations in the
country, monitors the registration process.®* Workers from Casa del Migrante,
an NGO-run shelter, accompanied transferees during this process.

Once transferees are registered at the airport, they have 72 hours to de-
cide whether to apply for asylum or temporary residence in Guatemala or be
returned to their country of origin.  The 72-hour time limit not only provides
insufficient time for transferees to make such a monumental decision, but is

City.

81. According to interview conducted by Refugees International with the Office of the Human Rights
Ombudsman, Gabriela Mundo Rodriguez and Eduardo Woltke Martinez, February 5, 2020, Guatemala
City.

82. Ibid.

83. Ibid.

84. “Functions and Powers,” Procurador de los Derechos Humanos, https://www.pdh.org.gt/fun-
ciones-y-atribuciones/.

85. According to interviews Refugees International conducted with El Refugio de la Nifiez, the Office of
the Human Rights Ombudsman, and the Casa del Migrante. February 5, 6, and 7 of 2020. Supported by
press accounts https://www.washingtonpost.com/world/the_americas/the-us-is-putting-asylum-seekers-
on-planes-to-guatemala--often-without-telling-them-where-theyre-going/2020/01/13/0f89a93a-3576-
1ea-alff-c48cld59a4al_story.html
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also arbitrary, as the Central America-Four Border Control Agreement allows
passport-free land transit for up to 90 days for nationals of the signatory coun-
tries, El Salvador, Guatemala, Honduras, and Nicaragua.®®

It was only after the ACA transferees were taken to civil society organizations,
Refugio de la Nifiez (Children’s Refuge) and Casa del Migrante, that they were
given their first meal and access to psychologists and social workers.®” Only
then did they receive any humanitarian attention or information regarding their
status in Guatemala.

At Refugio de la Nifiez, a lawyer gave a rights orientation to the transferees
and explained their options. The lawyer informed them that they had 72 hours
to decide whether to ask for asylum or temporary residence in Guatemala or
be returned to their country of origin. In the orientation Refugees International
witnessed, all transferees expressed dismay upon being told they could not
apply for asylum in the United States. For most, if not all of the transferees, this
was the first time they learned they were not going to be allowed to lodge asy-
lum claims in the United States. Transferees cried out in frustration, “They [CBP
officers] lied to us,” and “They didn’t tell us that we couldn’t go back.” Despite
their disappointment at receiving this information, some transferees stated
that the first time in the process they felt they were being “treated like human
beings” was when they arrived at Refugio de la Nifiez.®®

Once ACA transferees finished at Refugio de la Nifiez, they were taken to the
church-run Casa del Migrante, one of the few shelters in Guatemala and the
only one available to ACA transferees.®® Despite having only 50 beds,*° the
Casa del Migrante sometimes shelters more, including migrants from many
countries in transit through Guatemala, members of caravans,” and some
deported Guatemalans. Before the COVID-19 suspension of the ACA, Casa del
Migrante provided them basic humanitarian care and gave them the opportu-
nity to speak with lawyers from Refugio de la Nifiez and Pastoral de Movilidad
Humana (Pastoral for Human Mobility), another church-run organization that

86. Regional Agreement on Migratory Procedures CA-4, p. 11, July 2005. https://reddhmigrantes files.
wordpress.com/2014/06/acuerdo-regional-ca4.pdf. See also, International Organization for Migration
Northern Triangle of Central America, Regional Integration, https://triangulonorteca.iom.int/regional-inte-
gration.

87. Si dependiera del Gobierno, los hondurefios y salvadorefios se quedarian en la calle,” Nomada,
December 4, 2019, https://nomada.gt/identidades/migracion/si-dependiera-del-gobierno-los-hondu-
renos-y-salvadorenos-se-quedarian-en-la-calle/.

88. Refugees International observation of orientation at Refugio de la Ninez, February 7, 2020, Guate-
mala City.

89. According to a Refugees International interview with Casa del Migrante, February 14, 2020, Guate-
mala City.

90. According to a Refugees International interview with Casa del Migrante, February 14, 2020, Guate-
mala City.

91. https://www.aljazeera.com/news/2020/01/prominent-guatemala-migrant-shelter-receives-threats-di-
rector-200122211903365.html
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provides legal support.®> During their stay for up to 72 hours at Casa del Mi-
grante, they had to make a decision among the following three options:

1. Apply for asylum in Guatemala: Lawyers from Refugio de la Nifiez and
Pastoral de Movilidad Humana provide information on how to apply for
asylum in Guatemala and how the process works.*?

2. Apply for temporary residence in Guatemala: Those who wish to
obtain a regularized status quickly and who can afford the $500 USD
fee can apply for temporary residency in Guatemala, which can last up
to five years.®*

3. Return home: Transferees can return home at their own expense or
through the International Organization for Migration (IOM)’s Assisted
Voluntary Return Program.®®

Once the 72 hours passed, the transferees who did not wish to stay in Guate-
mala typically returned to their home country or migrated to another country.
Although Refugees International researchers have stayed in touch with two
ACA transferees who returned to their home country, El Salvador, and one who
went to Mexico, there is no general monitoring of those who returned to their
home countries without assistance.

Despite their limited resources, the task of caring for ACA transferees falls
solely on civil society organizations. Refugio de la Nifiez and Casa del Migran-
te both have mandates that extend beyond assisting ACA transferees. Refugio
de la Niflez operates in 15 offices throughout the country,®® providing protec-
tion for people in transit, assists non-ACA asylum seekers with their asylum
claims and assists the government in finding cases of child trafficking.®” They
receive very little government funding for their work and rely mostly on private
funders.®® The Casa del Migrante hosts a variety of populations, but they are

a church-run organization and rely on donations to carry out their work.*® The
more people transferred to Guatemala under ACA, the more likely it is that
civil society will have to divert limited resources away from other marginalized
groups to take care of ACA transferees, given the transferees’ extreme vulner-
ability and the lack of government support.

92. Movilidad Humana web page, https://movilidadhumana.com/sobre-nosotros/mision/.

93. As witnessed by Refugees International at the Refugio de la Nifiez, February 7, 2020, Guatemala
City.

94. Government of Guatemala, “Residencias Guatemaltecas, https://igm.gob.gt/residencias-tempora-
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The Guatemalan government provides no money to civil society organizations
to care for ACA transferees.'°® The constitutional provision under which Mo-
rales signed the ACA without congressional approval required that the agree-
ment not entail additional expenses for the government—any agreement in-
volving additional expenses would have, as the Constitutional Court warned in
its preliminary injunction, required the legislature to approve it.”"”' Then-acting
head of USCIS Ken Cuccinelli, however, indicated that the Guatemalan gov-
ernment would be responsible for taking care of arriving transferees, including
costs.”® The U.S. government is giving money to the Guatemalan government
to prevent irregular migration, although it is unclear that any of this money is to
be used for the ACA."® The publicly available text of the agreement does not
stipulate who, in fact, should assume financial responsibility for the transfer-
ees. Article 8, section 5, states: “Nothing in this Agreement shall be construed
in such a way as

to oblige the Par-
ties to disburse or
obligate funds.”™*

Article 8, section 5, states:

“Nothing in this Agreement shall
be construed in such a way as to
oblige the Parties to disburse or

This has allowed
the Guatemalan and
U.S. governments to

shirk any financial
responsibility for the
transferees, even
though international
law requires each
country to respect
and uphold the
rights of people un-
der their control.

obligate funds.” This has allowed the
Guatemalan and U.S. governments
to shirk any financial responsibility
for the transferees, even though
international law requires each
country to respect and uphold the
rights of people under their control.
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VULNERABILITIES OF TRANSFEREES

Prior to the implementation of the ACA, the majority of migrants that passed
through Casa del Migrante were single men, who were housed in shared
dormitory-style rooms. In discussions over the implementation of the ACA,
the U.S. government learned that Casa del Migrante had only one room for
families.”® And yet, as of March 16, 2020, of the 939 asylum seekers from
Honduras and El Salvador DHS sent to Guatemala, 75 percent were women
and children.'®® DHS has also transferred LGBT (lesbian, gay, bisexual and
transgender) individuals to Guatemala under the ACA, according to research
conducted by Refugees International and Human Rights Watch, as well as
reporting by BuzzFeed News."”’

Women and Girls

Gender-based violence, including violence against women and girls and vio-
lence on the grounds of sexual orientation and gender identity, is prevalent in
Guatemala, El Salvador, and Honduras.'”® Abuse of women and girls in Gua-
temala, El Salvador, and Honduras is endemic, rooted deeply in social norms
and exacerbated by generalized violence and impunity in these countries.”®®
Despite some reform efforts in Guatemala, such as specialized women’s courts
and dedicated units in the Attorney General’s Office, formidable obstacles
remain for women seeking police protection, investigation, or justice through
the courts. Guatemala has among the highest rates of gender-related murder
of women or girls in the world when counting the number of women murdered
for reasons of their sex per 100,000, yet less than six percent of female
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homicides result in a conviction in the country.™ Sexual and domestic violence
“remain widespread and serious,” according to the U.S. State Department.™

“Jane L.,” an ACA transferee from El Salvador, shared pictures with Refugees
International documenting the injuries her partner caused her. Although she
had gone to the police to report her partner and six of his family members
and then spent three months testifying in court, her case was never resolved.
The U.S. government is aware of the particular dangers such victims face in El
Salvador, the U.S. State Department noting in a recent report: “Laws against
domestic violence remained poorly enforced, and violence against women,
including domestic violence, remained a widespread and serious problem” in
El Salvador.™ After Jane was transferred from the U.S. border to Guatemala un-
der the ACA, she did not think it would be safe for her to return to El Salvador
or remain in Guatemala. She is now in Monterrey, Mexico, while she decides
what to do next.

LGBT People

DHS has sent LGBT people to Guatemala under the ACA, even though LGBT
people experience persecution in both their home countries and in Guate-
mala.™ Human Rights Watch confirmed that at least two gay men and one
transgender woman were transferred to Guatemala under the ACA. According
to Lambda, an LGBT rights organization based in Guatemala City, the number
of LGBT transferees is probably much higher, since LGBT asylum seekers are
often afraid to identify themselves.™
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The Guatemalan migration code states that migrants should not be discrim-
inated against on the basis of sex or sexual orientation but contains no ex-
plicit protections on the grounds of gender identity."® Guatemalan law has no
non-discrimination provision to protect people from violence based on gen-
der identity and sexual orientation in accessing employment, housing, health
care, and public or private services." According to Lambda Director Carlos
Valdez, LGBT asylum seekers often experience discrimination in Guatemala.™
In research conducted in 2019 and 2020, Human Rights Watch found that
LGBT people in Guatemala, some of whom had fled the country as a result of
violence, had suffered from domestic violence; gang violence based both on
sexual orientation and gender identity, as well as increased vulnerability to
violence from members of the public and police.™

“Josue M.” fled Honduras after being assaulted and receiving death threats

for being gay.”?° Shortly after U.S. authorities sent Josue to Guatemala under
the ACA, a group of homophobic men threatened and pursued him. Josue
sustained multiple injuries to his face and body when he fell trying to escape
them, according to immigration attorney Linda Corchado. Josue told Corchado
he did not feel safe remaining in Guatemala and that he could not return to
Honduras."”

Victims of Gang Violence

ACA transferees who have been targeted by gangs in their home countries
of Honduras and El Salvador (which may also include women, girls, and LGBT
people) have good reason to believe that they are not safe in Guatemala, as

116. Articles 2 and 9 of the Guatemalan Migration Code, http://igm.gob.gt/wp-content/uploads/2017/09/
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many of the same gangs have a presence in the country and maintain links
across borders."?2 High levels of impunity in Guatemala mean that criminal
organizations could target asylum seekers without being held to account and
that victims cannot expect to access justice or protection.'””® Shelter operators
in Guatemala City working with asylum seekers subjected to the ACA repeat-
edly stressed that the same violent gangs from which asylum seekers had fled
also operate in Guatemala. Migrant shelters and shelter workers in Guatemala
have also received serious threats, according to workers interviewed by Hu-
man Rights Watch and Refugees International, as well as media reports.™*

When Yana asked for asylum at Likl? theffHO”dJ“ra”
. . police orricer Jorge
the U.S. border,. an official Eold ’ C.. many of the
her that the United States “wasn’t transferees Human
giving asylum anymore.” She was Rights Watch and

Refugees Inter-
national spoke to
expressed fear of

transferred to Guatemala under
the ACA despite having no family

or friends in Guatemala. She said remaining in Gua-
that she felt unsafe in Guatemala temala, saying they
because she said the gang knew faced the same risk
. of persecution or
where she was and had since torture as in their
received a threatening video home countries.
message from the same people who For example, “Yana

E.” fled Honduras

with her two-year-

old daughter after
a gang brutally murdered her husband. She showed Refugees International
his death certificate. When Yana asked for asylum at the U.S. border, an offi-
cial told her that the United States “wasn’t giving asylum anymore.” She was

murdered her husband.
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transferred to Guatemala under the ACA despite having no family or friends in
Guatemala. She said that she felt unsafe in Guatemala because she said the
gang knew where she was and had since received a threatening video mes-
sage from the same people who murdered her husband.’*®

Human Rights Watch spoke to a woman and her two sons (17 and 11) from Hon-
duras. Because of a series of threats against them by gangs, they had moved
to different places within Honduras four times. At the last place they lived, the
woman said, she was told to pay a “war tax” every Thursday. When the gang
gave her a note saying they would kidnap her younger son from school unless
she paid, she decided to travel to the United States to ask for asylum. She said
they could not return to their home country, but she said she knew no one

in Guatemala and could not support her children there. She said she did not
know what to do next."®

Trauma and Stress

A staff member at Refugio de la Nifiez described the whole process of the
ACA—from the experience at the U.S. border, to the flight and reception at the
airport, to the 72-

hour time limit—as “a
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people who already .
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priasized the nee! deceptions and intimidations” that
to “return people’s
dignity.”?’ break down people who already

have “extremely complicated

According to psy- protection needs.”

chologist Sucely
Donis, who works
with migrants at Casa del Migrante, the ACA creates a seemingly never-ending

125. “Yana E.;” interviewed by Refugees International, February 7, 2020, Casa del Migrante, Guatemala
City.

126. “Manuela C., Edgar C., and Chris C.,;” interviewed by Human Rights Watch, February 18, 2020,
Casa del Migrante, Guatemala City.

127. Refugee International and Human Rights Watch interviews with a staff member of Refugio de la
Nifiez who asked that his name and title be withheld, February 7, 2020 and February 18, 2020, Guate-
mala City.
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“circle of violence” in which asylum seekers are in a constant state of mental
stress and never have the opportunity to pause and decompress in a safe en-
vironment.'” She has noticed a significant difference between the psycholog-
ical responses of migrants and asylum seekers who are in transit on their way
north versus the asylum seekers sent to Guatemala under the ACA. “People

in transit [northward] are more prepared to deal with the things they may face
because they have fortified themselves,” she said. “But people [returned under
the ACA] are not given any information and are unable to prepare themselves
for what happens.”

Combined with abusive CBP detention conditions and the trauma they have
experienced at home and potentially along the way, the experience of sudden-
ly arriving in Guatemala is a shock for ACA transferees. Donis described the
experience as leaving transferees mentally and emotionally defeated, espe-
cially when they believed the United States would hear their case and give
them access to a fair process. She said those who arrive under the ACA are
often suffering from post-traumatic stress disorder and chronic stress, as well
as physical illnesses — respiratory infections, headaches, palpitations — that
she said are in part physical manifestations of that stress. Meanwhile, children
in the shelter are showing signs of anxiety, aggression, and arrested develop-
ment. “We are destroying a generation,” she said.

Many of the ACA transferees interviewed by Human Rights Watch and Refu-
gees International were young adults between 18 and 20 years old, separated
from parents in the United States, at heightened risk of being targets of gangs,
and experiencing increased difficulty making decisions. A 20-year-old Salva-
doran woman told Human Rights Watch that her mind was “completely worn
out” (desgaste) by CBP detention. In Guatemala City where she knew nobody,
she said she did not know what she was going to do—she was fearful of per-
secution should she return to El Salvador and separated from her family in the
United States.'?®

“Freddie G.,” a 19-year-old Honduran, told Refugees International he was in a
complete panic. Freddie’s mother abandoned the family when he was four and
his father later left for the United States, leaving his sister, brother, and him in
the care of their grandmother, now ill and infirm. A gang leader kidnapped his
sister and kept her as “his woman” until she managed to escape and flee to
the United States. In response, the gang tried to recruit his brother and then
mutilated his brother’s legs with a machete. Next, the gang members came
after Freddie, blaming him for the sister’s escape and robbing him. Freddie

128. Sucely Donis, interviewed by Human Rights Watch, February 19, 2020, Guatemala City.
129. “Veronica G.,” interviewed by Human Rights Wa